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Preliminary Statement 


The Petitioners-Appellants respectfully pray for 


an order of this Court pursuant to Rule 40 of the Federal 
Rules of Civil Procedure directing rehearing of the decision 
of this Court, dated August 13, 1975, and further suggest that 
the matter be heard by this Court in banc pursuant to Rule 35 
of the Federal Rules of Appellate Procedure. Alternatively, 
the Petitioners-Appellants respectfully request that the Court 
enter an order pursuant to Rule 41(b) of the Federal Rules 

. of «. pellate Procedure staying the mandate herein pending an 
application to the Supreme Court of the United States for a 


writ of certiorari. 


Statement of the Issues Presented 


1. Whether the District Court has jurisdiction 
over a claim by a United States citizen spouse that her 
Fifth Amendment rights were violate by the exclusion of 
her husband from the United States where such exclusion was 


piocedurally defective and made in violation of law. 


2. Whether the District Court is without jurisdic- 
tion of a suit by an alien to compel a federal agency to comply 
with its own regulations (which require that prior to denying 
an immigrant visa, the applicant must be informed of the 
reasons for the denial and provided with an opportunity for 


rebuttal) merely because the alien entered the United States 


e 


without being in possession of the very document which 


he claims was unlawfully denied to him by that agency. 
y J y 


3. Whether, in failing to specify which of thirty- 
one possible grounds for exclusion contained in Section 
212(a) of the Immigration & Nationality Act formed the basis 
of Appellant's exclusion from the United States, the Depart- 


ment of State violated its own regulations which require 


reasons and an opportunity for rebuttal. 


4. Whether the constitutional right of United States 
citizens to hear the views of a foreign speaker [to protect 
which the Suprem Court found jurisdiction in Kleindienst v. 
Mandel, 408 U.S. 753(1972) is a gréater riyht so as to confer 
jurisdiction than that of a United States citizen wife to 
have her husband's consortium and support which rights were 


undisputedly denied to her in violation of lw 


5. Whether the Court has jurisdiction, even if 
no constitutional right is deemed violated, to review a 
denial of a visa Madein violation of law, where the alien 
is denied a right that Congress aud the Department of State's 
own regulations confer upon him and results in depriving his 
United States citizen wife of her rights to consortium and 


support. 


6. Whether the Court can refuse to consider the 


merits of the Appellants’ claim where the denial of an 


immigrant visa on the basis of “association with organized 


criminal society" does not as a matter of law constitute 
a ground of exclusion under the statute alleged, Section 
212(a) (27) of the Immigration & Nationality Act, thus allowing 


an unlawful decision of the Department of State to remain 


unchallengeable. 


7. Whether the Court was correct in holding that an 
alien "illegally" in the United States is denied access to 
the federal courts to seek review of a denial of an immigrant 
visa where such denial deprived the alien of procedural due 


process of law. 


Stateme Nf the Case 


The Appellant, Vincenzo Burrafato (hereinafter, 
"Burrafato") is 1 alien, a native and citizen of Italy. 
In 1961, he was married in Italy to the co-Appellant, 
Antonina Burrafato, a citizen of the United States. 
Appellants are the parents of two children born in Italy 
both of whom are now lawful permanent residents of the 
United States. Based on the marriage, the Immigration 
& Naturalization Service (hereinafter, the "Service") 
approved the status of Burrafato as the spouse of a 
United States citizen, the first step of eligibility in 
the procedure for conferring permanent resident status 


based upon a marriage to a U-ited States citizen. 


On or about February 1970, Burrafato applied at 


the American Consulate in Palermo, Italy for an immigrant 
visa to enter this country. ‘/hile this application was 
pending, Burrafato's wife and children returned to the 
United States in January 1971. Without stating any reasons 
or providing any justification for his action, Burrafato 
subsequently learned that his visa application was denied 
by the United States Consul. On or about October 21. 1971, 
in response to prior counsel's request for reconsideration, 
the Visa Office of the Department of State informed the 


Appellants by letter that upon review: 


"(N]o facts were disclosed which would warrant 

a reversal of the original finding of ineligibility 

under Section 272(a) of the Immigration and 

Nationality Ac’:." (A.p. viii)* 

As a result of this unbearable separation from his 
family and distraught by the frustration of not knowing why 
he was found ineligible for admission to the United States, 
Burrafato left Italy and illegally entered the United Staces 
in the drastic attempt to be reunited with his family. How- 


ever, on or about December 7, 1972, the Service commenced 


deportation proceedings against him. 


At the deportation hearing, Burrafato through his 


counsel, conceded he was deportable for having entered the 
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*References preceded by the letter "A" refer to 
pages in the Appendix annexaito this petition. 
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United States without a valid wisa, but Burrafato was awarded 


the privilege of voluntary devarture by the Immigration Judge 


upon a showing of his good moral character. 


On June 4, 1974, the Appellants commenced this 
action seeking declaratory and injunctive relief. However, 
on January 20, 1975, Judge Bruchhausen granted the Govern- 
ment's motion to dismiss the complaint for lack of juris- 
dictior..* Thereafter, on January 28, 1975, Judge Bruckhausen 
granted the Appellants’ motion to enjoin the Service, pend- 
ing appeal, from deporting Burrafeto or from withdrawing the 
privilege of voluntary departure until seven days following 
the issuance of the mandate by this Court or any other exten- 


sions that may lawfully be granted. 


On August 13, 1975, this Court rendered its opinion 
and affirmed the decision of the Court below. A copy of the 
Court's opinion is attached as an appendix to this petition 
(App. i-vii). 


En 


a 


* In the Government's affidavit filed in support 
of the motion, the Assistant United States Attorney stated 
that the basis of the denial as "association with organized 
criminal society". This was the first time that any basis 
whatsoever was made known to the Appellants. 


ARGUMENT 


Point I 


The District Court Has Jurisdiction to Review 
a Decision of the Department of State to 

Deny a Visa Where the Denial is Procedurally 
Defective and Based on an Error of Law. 


This Court's opinion, while conceding that the 
Appellants have raised a substantial issue by their claim 
of denial of due process, determined that it lacked juris~- 
diction to consider the merits on the ground that the 
judiciary should not interfere with the policy of Congress 
in excluding aliens. ™ support of this conclusion, the 
Court relied upon the often-quoted language of Lem Moon Sing 
v. United States, 158 U.S. 538, 547 (1895), cited with 
approval in Kleindienst v. Mandel, 408 U.S. 753, 766 (1972), 
to the effect that the judiciary would not interfere with 
the legislative and executive policies regarding the exclusion 
of aliens. However, this long-standing proposition has 
been held to apply where an attack is made on the consti- 
tutionality, validity or efficacy of a statute or policy. 
No such attack is made herein. To the: contrary, Appellants 
rely upon an enactment of the executive branch embodied in 
22 CFR Sec. 42.130 (A-p. ix=x},to support their claim that 
Burrafato had been denied procedural due process of law. It 


is undisputed that this regulatory authority has the force and 


effect of law and is equally binding upon the Department of State. 


Boske v. Comingore, 177 U.S. 459 (1900); California Commission 


v. United States, 355 U.S. 534 (21958). 
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The regulation in question, 2° CFR Sec. 42.130, 


provides that an individual whose request for a visa has 

been denied, is entitled to be "informed of the provision 

of law, or regulation issued thereunder, on which the vetodai 
is based". As previously stated, Burrafato was not informed 

of the particular basis for the denial until more than three 
years after his visa was denied. Furthermore, the clear intent 
of the regulations envisions disclosure of the adverse informa- 
tion in order that the applicant for the visa may present 
additional evidence to overcome the denial. If the applicant 
is not provided with the particular information which he must 
rebut, then the regulation allowing such an opportunity would 


be meaningless. 


Furthermore, the original basis disclosed by the 
Department of State in denying Burrafato's application for a 
visa was set forth in the Department's letter of October 21, 
1971 (A.p. viii). The letter claimed that the visa was denied 
under Section 212(a) of the Act, 8 U.S.C., Sec. 1182(a). 
However, tke. section contains the general classes of aliens 
ineligibi« to receive a visa and excludable from admission 
to the United States. That section is broken down into 
thirty-one subdivisions, including by way of illustrating the 
variety of causes, aliens who are mentally retarded, insane, 


sexual deviates, drug addicts, criminals, Communists, etc. 


It was not until some three years later that the Government 


in its affidavit in supvort of the motion to dismiss, chose to 
further refine the denial and limit the ground to Section 
212(a) (27) of the Act, 8 U.S.C. Sec, 1182(a) (27). Thus, 

by failing to disclose the particular subsection alleged, 
Burrafato was effectively precluded from knowing the basis 


of the visa denial in direct contravention of the regulation. 


The Appellants contend further that the denial of the 
visa originally made without specifying any reasons and 
still unsupported by any factual ju: ‘ification, is contrary 
to the enlightened position taken by the Supreme Court in 
Kleindienst v. Mandel, Supra. There the Court was asked to 
review the decision by the Department of State and the Attorney 
General not to authorize ‘a waiver of a ground of exclusion, and 
consequently to deny a nonimmigrant visa. In holding that it 
had jurisdiction, the Supreme Court enunciated the test that 
where a constitutional right was invoked, the Court would 


merely look to see that the basis for the denial was supported 


by a “facially legitimate and bona fide reason" (484 U.S. p. 770). 


This Court, however, distinguished Mandel upon the 
basis that no constitutional right of an American citizen 
was “implicated" herein. In so holding, the Court rejected the 
argument of the co-Appellant, Antonina Burrafato, that her 
Fifth Amendment rights of due process and equal protection 
. of the law were denied to her. She claims that by denying 


a visa to her husband without providing him procedural due 
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process, her rights to consortium as well °s to the comfort 
and support of her husband repre:ents to her an unlawful 
deprivation of "life, liberty or pre  “rty, wit:heit due 
process of law", and a denial of equat protection of the law 


under the Fifth Amendment. 


In response to this argument, the Court found it suffi- 
cient to merely refer to its recent decision in Noel v. Chapman, 
508 F.2d 1023, 1927-28 (2d Cir. 1975). However, in Noel the 
Court specifically found jurisdiction to review the merits and 
merely refused to overturn the decision of the Immigration 
Service which nad acted in accordance with its stated policy. 
In the present case, no such policy of the Service or the 
Department of State is «pec attack. Furthermore, the Court 
herein found no jurisd’stion to consider the merits and, of 
even greater significan<u, the actions of the Department of 
State complained of we > undisputedly contrary to its own 
regulations and therefore in violation of law (22 CFR Sec. 


42.130). 


Finally, assuming that the Court is correct in 
stating that, "Whether the District Court was correct in 
dismissing the complaint for lack of sybject matter juris- 
diction turn; of course, on the validity of the claims alleged 
(A.p. iv)", the Court failed to consider a significant argument 
of the Appellants, to wit: Whether “association with 


organized criminal society", even if such could be proven, 


constitutes a ground of exclusion under Section 212 (a) (27) 


of the Act (A.p. ix). 


Although the origina denial letter from the Depart- 
ment of S* -e only referred to the general exclusion statute, 
Section 212(a) of the Act, 8 U.S.C. Sec. 1182(a), (A.p. viii), 
the Government in its affidavit in support of the motion to 


dismiss the complaint, characterized the ground for the denial 


as: 
" .. pursuant to Section z12(a) (27) [association 
with organized criminal society] of the Immigra- 
tion & Nationality Act..." 
The Appellants argue that it is a manifest and flagrant 
violation of law for the Department of State to rule that & 


"association with organized criminal society" constitutes a 
ground of exclusion which Congress intended to include within 
the purview of Section 212( ) (27) of the Acc, 8 U.S.C. Sec. 
1182(a) (27). Tue legislative history of this subsection is 
reflected in the U.S. Code Cong. & Admin. News, Vol. 2, p- 1703 f 
(1952), as follows: 
"Paragraphs (27), (28) and (29) of Section 
212(a) incorporate the provisions of Section 1 


of the Act of October 16, 1918, as amended by 
Section 22 of the Subversive Activities Control 


Act of 1950, relating to the exclusion of 
subversives." (Emphasis added) 
What emerges from an analysis of the legislative 
history of Section 212(a) (27), is that Congress was concerned 


entirely with the exclusion of political subversives. We 


submit that the proper approach to determine the scope of a 
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provision contained in Section 212(a) was that taken by 


the Supreme Court in Boutilier v. Immigration & Naturaliza- 
tion Service, 387 U.S. 118 (1967). There the Court made 
an exhaustive analysis of the legislative history of that 


provision in order to determine the Congressional intent. 


In the present case, a similar analysis of the 
legislative history of Section 212(a) (27) demonstrates that 
the conduct of which the alien has been accused, clearly does 
not come within the Congressionally intended ambit of the 
provision in question. For the reasons previously indicated, 
there is no question that Congress was concerned exclusively 
with threats to the national interest derived from political 
subversi.2 activities.’ Acccrdingly, the State Department's 
ruling, including "association with organized criminal 
society" within the provision; of Section 212(a) (27) was 


contrary to the intent of that section, and an error of law. 


If these Appellants are barred from raising* this 
issue in the Courts, there can never be any restraint 
upon the State Department's power to interpret the law as 
incorrectly as it wishes, or not to conform to it at all, 
regardless of the impact on United States citizen relatives 
or the aliens themselves. Such an interpretation is 


contrary to the basic proposition that all administrative 


action is presumed subject to judicial review unless Congress 


clearly intended otherwise -- which is certainly not the 


case here. See: Orteao v. Weinberger, 516 F.2d 1005 
(Sth Cir. 1975) 
POINT II 
This CourtsFinding That Only Aliens 
"Legally" in the United States are 


Entitled to Procedural Due Process is 
Contrary to Law 


——— ns 


In declining to find subject matter jurisdiction, the 
Court stated that: 
"Tf Vincenzo [Burrafato] were ‘legally' 
within the United States, he might well 
have standing in the federal courts to 
require the Department of State to follow 


its own regulations. But he is not here 
legally." 


However, as has long been held, an alien is entitled to the 
same constitutional protections of life, liberty and property 
under the due process clause as is afforded to citizens and 
in defining this constitutional guarantee, the Supreme 

Court has held that "Fair Play" is the essence of due process. 
Galvan v. Press, 347 U.S. 522, 530 (1954). Furthermore, this 
Circuit has reacted severely against unlawful Government 
activity in order "to prevent district courts from themselves 
becoming accomplices in willful disobedience of law". 

United States v. Toscanino, 500 F.2d 267 (2nd Cir. 1974). 
There, the Court in reaffirming the doctrine that aliens in 
the United States may invoke the Fourth Amendment protection 
against illegal searches and the Fifth Amendment guarantee of 


jue process stated, "No sound basis is offered in support of a 
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different rule with respect to aliens who are the victims 


of unconstitutional action abroad, at least where the govern- 
ment seeks to exploit the fruits of its unlawful conduct ..." 


(United States v. Toscanino, supra, at Pp. 280). 


If the Court is sustained in its holding that an alien 
illegally in this country is denied access to the Courts to 
compel a governmental agency to abide by its regulations, it 
would render the regulations wholly meaningless and totally 
unenforceable. In essence then, although the executive 
branch has created a right, the aggrieved party would have no 


remedy. 


Vincenzo Burrafato's plea to this Court is simple 
but desperate. He concedes, as he did before the Service, 
that he entered this country unlawfully and he is willing to 
depart according to law. Recognizing that he must leave as 
the law requires, he only asks that the Department of State 
also abide by the law. It should also be noted that this 
eleventh hour plea represents his last hope for living in 
this country and bringing up his children as good, law-abiding 
citizens under his supervision. He does not seek additional 
time solely in the hope that he can obtain some immigration 


benefit, as none seems to be foreseeable. 


If this Covrt declines to hear reargument, then 
Appellants respectfully request a stay of the mancate pend- 


ing an application to the Supreme Court for a writ of certiorari. 
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A stay of the mandate is required because without such, 
Burrafato's time within which to leave voluntarily will 
expire seven days after the mandate issues. Thus, in 
order to avoid remaining unlawfully in this country and 
to become automatically deportable, he would be forced to 
leave the United States and to be compelled to surrender 


his rijsht to petition the Supreme Court for relief. 


CONCLUSION 


It is respectfully requested that the petition 
for rehearing with the suggestion for rehearing in banc 
be granted or alternatively, that this Court grant a stay 
of the mandate pending an application to the Supreme Court 


for a writ of certiorari. 
Respectfully submitted, 


FRIED, FRAGOMEN & DEL REY, P.Ce 
Attorneys for Petitioners-Appellants 
515 Mad*son Ave. 

New York, N.Y. 


JOSEPH P. MARRO, 
MARTIN L. ROTHE EIN, 


Of Counsel. 
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APPENDIX 


UNITED STATES COURT OF APPEALS 
For tue Seconp Circuit 
eee 
No. 981—September Term, 1974. 
(Argued May 6, 1975 Decided August 13, 1975.) 
Docket No. 75-7081 


Vincenzo Burrararo and Antonina Burrarato, 


Appellanis, 
v. 


Unrtrep States DepartTMENT oF STATE and 
. + © . 
Unrrep States Iuatickation & NatvuRraLizaTIon SERVICE, 


Appellees. 


Before: 
Fersperc, Trupers and Van GRaaFerLayp, 


Circuit Judges. 


Appeal from a judgment entered in the Eastern District 
of New York, Walter Bruchhausen, District Judge, dis- 
missing for lack of subject matter jurisdiction a complaint 
which sought declaratory and injunctive relief based on 
the claims that denial of a visa to an alien husband vio- 
lated the constitutional rights of his citizen wife and that 
the failure of the Department of State to specify the rea- 
sons for denial of the visa denied the husband procedural 
due process. 

Affirmed. 
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JosepH P. Marre, New York, N.Y. (Martin L. 
Rothstein, and Fried, Fragomen & Del Ray, 
New York, N.Y., on the brief), fur Appel- 


lants. 


Peter A. Goutpman, Asst. U.S. Atty., Brooklyn, 
N.Y. (David G. Trager, U.S. Atty., and Paul 
B. Bergman, Asst. U.S. Atty., Brooklyn, 
N.Y., on the brief), for Appellees. 


—_—__—___+ o> 
Trupers, Circuit Judge: 


On this appeal from a juagment entered in the Eastern 
District of New York on January 22, 1975, Walter Bruch- 
hausen, District Judge, granting defendants’ motion pur- 
suant to Fed. R. Civ. P. 12(b)(1) to dismiss the complaint 
which sought declaratory and injunctive relief, the essen- 
tial issue is whether the district court correctly held that 
it lacked subject matter jurisdiction over the complaint 
which claimed that the constitutional rights of a citizen 
wife had been violated by denial of her alien husband’s visa 
application without reason by the United States Counsel 
in Palermo, Italy, and that failure of the Department of 
State in accordance with its regulations to specify the 
reasons for denial of the husband’s visa application deni: d 
him procedura] due proce 3s. 

We affirm. 


I. 


Vincer.zo Burrafato is a native and citizen of Italy. 
In 1961 he was married in Italy to Antorina Burrafato, 
a United States citizen. They are the parents of two 
children, 11 and 9 years of age, both of whom were born 
in Italy. In February 1970, Vincenzo applied to the United 
States Consul in Palermo for a permanent immigration 
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visa to the United States. The application was denied 
on the ground that he was ineligible under Section 212(a) 
of the Immigration & Nationality Act (the Act), 8 U.S.C. 
§1182(n) (1970). Upon request of appellants’ counsel by 
letter dated September 22, 1971, the Visa Office of the 
Department of State reviewed the denial of the visa ap- 
plication and informed counsel by letter dated October 21, 
1971 that “no facts were disclosed which would warrant 
a reversal of the original finding of ineligibility under 
[the statute].” 

In the meanwhile, without waiting in Italy to learn 
whether his visa application would be granted, Vincenzo 
entered the United States illegally on February 17, 1970. 
When the Immigration & Naturalization Service learned of 
his illegal entry, he was served on December 7, 1972 with 
an order to show vause why “e should not be deported 
pursuant to Section 241(a)(1) of the Act, § U.S.C. § 1251 
(a)(1) (1970). At his déportation uearing, Vincenzo ad- 
mitted that he had entered the United States without a 
valid immigrant visa or other entry document for perma- 
nent residence. Accordingly, on July 25, 1974, he was found 
to be deportable under 8 U.S.C. §1251(a)(1) (1970) by 
an immigration judge, but was granted the privilege of 
voluntary departure until November 25, 1974 pursuant to 
Section 244(e) of the Act, § U.S.C. §1254(e) (1970).* 

In the meanwhile, on June 4, 1974 the instant action was 
commenced in the district court seeking the relief stated 
above. In an opizion filed January 21, 1975, the court dis- 
missed the complaint. After a notice of appeal was filed on 


1 Burrafato does not challenge the correctness of the finding that he 
was deportable under Section 241(a)(1) of the Act 
The privilege of voluntary departure permits an alien to avoid the 
stigma of deportation and may facilitate the possibility of his reentry 
inte the United States. Strantzalis v. Immigration § Naturalization 
Service, 465 F.2d 1016 (3 Cir. 1972). 


January 24, the court, on application of appellants, on 
January 28 stayed deportation of Vincenzo and further 
stayed withdrawal of the privilege of voluntary departure 


pending this appeal. 
if. 


Whether the district court was correct in dismissing the 
complaint for lack of subject matter jurisdiction turns of 
course on the validity of the claims alleged. 

With respect to the claim that denial of Vincenzo’s visa 
application violated the constitutional rights of Antonina, 
it is sufficient to note that this claim is foreclosed by our 
recent ‘lecision in Noel v. Chapman, 508 F.2 1023, 1027-28 
(2 Cir. 1975), where we reaffirmed the rule .aat no consti- 
tutional! right of a citizen spouse is violated by deportation 
of his or her alien spouse. See also Silverman v. Rogers, 
437 F.2d 102 (1 Cir. 1970), cert. denied, 402 U.S. 983 (1971) ; 
Swartz v. Rogers, 254 F.2d 338 (D.C. Cir.), cert. denied, 
357 U.S. 928 (1958). 


IIT. 


A closer question is present..! by appellants’ claim that 
the failure of the Department of State, in accordance with 
its regulations, to specify the reasons for denial of Vin- 
cenzo’s visa application denied hint procedural due process.” 


2 This is one of those cases where, in order better to focus on what 
this claim is about, it may be helpful to emphasize what is not claimed. 
Appellants do not claim denial of due process in the deportation 
proceedings which would give the federai courts jurisdiction to insure 
that administrative tribunals conform to the traditional standards of 
fairness encompassed by «ue process in determining whether aliens who 
have entered the United States are deportable. Bolanos v. Kiley, 509 
F.2d 1023, 1025-26 (2 Cir. 1975); Galven v. Press, 347 U.S. 522, 530 
(1954) ; Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 212 
(1953). 
Nor do appellants seek review of the denial of the visa application 
by the United States Consul! in Palermo on grounds of lack of due 


iv 


Appellants argue in essence that, in failing to specify 
under which of the thirty-one subsections of Section 212(a) | 
of the Act Vincenzo was excluded, the Department of State 
did not comply with its own regulation, 22 C.F.R. §42.150 
(1975), which requires it to inform an unsuccessful ap- | 
plicant for a visa of the reasons *,. denial of the visa and \ 
to allow the applicant an opp rtunity to refute the evidence 
of ineligibility that may have been used ag \.nst him.* 

eae { 

This argument, as appellants’ counsel atknowledges, 
must be considered in the light of repeated .dmonitions 
by the Supreme Court that the judicial branch choulu not 
intervene in the executive’s carrying out the polic : of Con- 
gress with respect to exclusion of aliens. As recently as 
its decision in Kleindienst v. Mandel, 408 U.S, 753, 766 

| (1972), the Court quoted with approval its eariier opinion 
| in Lem Moon Sing v. United States, 158 U.S. 538, 547 
' -. 
. (1895) : 
“The power of congress to exclude aliens altogther 
x from the United States, or to prescribe the terms and 
conditions upon which they may come to this country, Pa 
and to have its declared policy in that regard enforced 
exclusively through executive officers, without judicial 
intervention, is settled by our previous adjudications.” wig 
process. Indeed, counsel for Vincenzo specifically denied that any review 
of the consular determination was sought in the instant litigatica. As 
| s we held long ago, “Whether the consul has acted reasonably or unrea- 
} sonably, is not for us t> determine. Unjustifiable refusal to visé a 
| passport may be ground for diplomatic complaint by the nation whose 
subject has been discriminated against. . . . It is beyond the jurisdic- 
tion of this court.” United States ex rel. London v. Phelps, 22 F.2d 
288, 290 (2 Cir. 1927), cert. denied, 276 U.S. 630 (1928). 
3 The government's affidavit in support of its motion to dismiss the 
complaint in the district court stated that the reason for denial of a 
visa to Vincenzo was his “association with organized criminal society’ 
in Italy. Section 212(a)(27) of the Act was cited as the applicable 
section under which he was excludable. 
5573 
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Despite this strong reafirmation of judicial policy by 
the Supre:ne Court, appellants nevertheless urge that Man- 
del supports their claim that the district court has subject 
matter jurisdiction. We disagree. In endl, the Supreme 
Court was confronted with a challenge to the Attorney 
General’s refusal to waive exclusion of an alien on the 
ground that First Amendment rights of those who wished 
to hear the alien would be infringed. The Court held only 
that, when waiver is not granted for a “facially legitimate 
and bona fide reason”, the courts will not “test it by balanc- 
ing its justification against the First Amendment interests 
of those who seek personal communication with the appli- 
eant.” 408 U.S. at 770. 

Likewise, the courts of this Circuit have interpreted 
Mandel to require justification for an alien’s exclusion. In 
MacDonald vy. Kleindienst, 72 Civ. 1228 (S.D.N.Y., October 
10, 1972) (MacDonald 1), a three-judge court ordered the 
Secretary of State to set forth his reasons for refusing to 
waive the incligibility of an alien. Then in MacDonald v. 
Kleindienst, 72 Civ. 1228 (S.D.N.¥.. May 6, 1974) (Jac- 
Donald IT), Judge Tenney accepted the reasons tendered 
as “facially legitimate and bona fide.” Zd. at 14, quoting 
from Mandel, supra, 408 U.S. ai 770. 

In each of these cases— Mandel, MacDonald IT and Mac- 
Donald I/-—the claim was grounded on an alleged violation 
of First \meadment rights of American citizens over which 
the federal courts clearly had jurisdiction. The significant 
distinguishing feature of the instant case is that no con- 
stitutional richts of American citizens over which a federal 
court would have jurisdiction are “implicated” here. 

If Vincenzo were “legally” within the United States, he 
might well have standing in the federal courts to require 
the Department of State to follow its own regulations. But 
he is not here legally. To give him rights due to his unlaw- 
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ful presence greater than those he would have had if he had 


not come to this country, would be the worst sort of boot- 
strapping and would encourase sliens to enter this country 
surreptitiously. See Licea-Gomez v. Pilliod, 193 I’.Supp. 
577, 582 (N.D. Ill. 1960).° 

We hold, in short, that the district court correctly de- 
cided that it did not have subject matter jurisdiction to 
review what happened to Vincenzo in Italy or what he 
claims the Department of State did to him here 

Affirmed. 


We have carefully considered appellants’ other claims and 
they do not provide any jurisdictional basis for their action. 
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DEPARTMENT OF STATE 


Washington, OC. 20520 


RECEIVED: 


OCT 21 19/1 


Mr. Donald J. Sisk > PAVIA & HARCOUSS 

Pavia & Harcourt \ ss 
Attorneys and Counselors at Law 
63 Wall Street . 

PRG York, New York 10005 


Dear Mr. Sisk: 
I refer to our letter of September 22, 1971 concerning 
the immigrant visa case of Mr. Vincenzo Burra feto. 


The Consulate General at Palermo reported that Mr. Burrafato's 
case has becn carefully reviewed by that office. However, 

no facts were disclosed which would warrant a reversa) 

of the original finding ,of ineligibility under Section 

212(a) of the Immigration and Nationality Act. 


While it is our sincere desire to cooperate in every 

way possible to clarify the matter, the grounds for the 
refusal are of a confidential nature and we are prohibited 
from divulging either the specific subsection of law 
under which the visa was refused or the facts which 
constituted the basis for the refusal. However, the 
Department has had access to the essential facts and is 

of the opinion that the denial was fully warranted under 
the terms of the aw. ; 


Sincerely yours, 


ade i a SC 


George iW Berkley, Chief 
Public Services Division 
Visa Office 


es eee eee eo MnO ee et viii 


DISTR COUR’ 


Relevant Statute 


Immigration & Nationality Act, 66 Stat. 


(1952), as amended: 
Section 212, 8 U.S.C., Section 1182 - 


(a) Except as otherwise provided in this 
Act, the following classes of aliens shall 
be ineligible to receive visas and shall 
be excluded from admission into the United 
States: 
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(27) Aliens who the consular officer or the 
Attorney General knows or has reason to 
believe seek to enter the United States 
solely, principally, or incidentally to 
engage in activities which would be preju- 
dicial to the public interest, or endanger 
the welfare, safety, or security of the 
United States; ... 


Relevant Regulation 


Title 22, Code of Federal Regulations (C.F.R.) - G 
Section 42.130 Procedure in refusing visas. - 


(a) Refusal Procedure ... When an immigrant 
visa is refused, an appropriate record 
shall be made in duplicate on a form 
prescribed by the Department which shall 
be signed and dated by the consular ofticer. 
The applicant shall be informed of the 
provision of law, or regulation issued 
thereunder, on which the refusal is based, 
and of any statutory provisions under which 
administrative relief is available. If 
the grounds of ineligibility may be overcome 
by the presentation of additional evidence and 
if the applicant indicates that he intends 
to submit such evidence, the original of 
Form FS-510 and the documents attached thereto 
may in the discretion of the consular officer 
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and with the consent of the applicant be 
retained in the consular files for a period 

not exceeding 120 days efter which time the 
original Form FS-510 and supporting documents 
shall be forwarded to the applicant if the 
refusal has not in the meantime been overcome .-«- 
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(c) Review of refusals by the Department. 
The Department may request a consular officer 
in an individual case or in specified classes 
of cases to submit a report if an immigrant 
visa has been refused. The Department will 
review such reports an: may furnish an advisory 
opinion to the consular officer for his 
assistance in giving further consideration to 
such cases. If upon the receipt of the Depart- 
ment's advisory opinion the consular officer 
contemplates taking action contrary to the 
advisory opinion, the case shall be resubmitted 
to the Department with an explanation of the 
proposed action. Rulings of the Department con- 
cerning an interpretation of law, as distinguished 
from an application of the law to the facts, 
shall be binding upon consular officers. (Empha- 
sis added). 


(d) Reconsideration of refusal. Ifa 
visa is refused, and applicant within 120 days 
front the date of refusal adduces further evidence 
tending to overcome the ground of ineligibility 
on which the refusal was based, his case shall be 
reconsidered without the requirement of the 
payment of an additional application fee. 
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